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1 Executive Summary  

Aboriginal children and young people in Western Australia experience disadvantage at 
disproportionate levels.  

They are 16.7 times more likely to be removed from their families by child protection services than 
non-Aboriginal children, 36 times more likely to be in detention than non-Aboriginal children, and 17.8 
times more likely to be subject to a community-based supervision order than non-Aboriginal children.i 
They are also at higher risk of mental health problems than their non-Aboriginal peers, experience 3 
times the incidence of developmental vulnerability upon entering primary school, and have 
significantly lower school attendance than non-Aboriginal students.ii 

In November 2021 the Joint Standing Committee on the Commissioner for Children and Young People 
tabled a report on ‘The Merits of Appointing a Commissioner for Aboriginal Children and Young 
People’ in the Parliament of Western Australia. The Committee recommended the creation of a 
separate, statutory position dedicated to the advocacy of Aboriginal children and young people, in 
response to the recognised need to improve the overall health and wellbeing of Aboriginal children 
and young people across the state.  

They noted that the urgency of the issue was reflected in the fact that Aboriginal children and young 
people are almost 10 times more likely to die by suicide than non-Aboriginal children and young 
people and recommended that the Treasurer make funds available in future State Budgets to provide 
for a role with sole responsibility for serving the interests of Aboriginal children and young people.   

The Attorney General is yet to provide his response to the Committee’s report, however in a letter to 
the Committee from October 2021 he advised that the most up-to-date position of the State 
Government on creating a Commissioner for Aboriginal Children and Young People role was that:    

Rather than having a distinct Commissioner for Aboriginal Children and Young People, 
a proposed Office for Accountability in Aboriginal Affairs should work closely with the 
existing Commissioner for Children and Young People to ensure that they serve 
Aboriginal children and young people as effectively as possible.  

To date, the reluctance of the State Government to create a dedicated Commissioner for Aboriginal 
Children and Young People is disappointing. Particularly when almost all other states and territories 
in Australia have their own version of a Commissioner for Aboriginal Children and Young People, or 
are in the process of establishing the position, and when there have been similar calls for Western 
Australia to establish a dedicated Commissioner, or a comparable position, for two decades.  

In this report the community legal sector calls on the Government of Western Australia to establish 
an independent, statutory position dedicated to protecting the interests of Aboriginal children and 
young people across the state. 

We consider the reasons why Western Australia needs a Commissioner for Aboriginal Children and 
Young People, explore what the functions and powers of the role should be, and consider how the 
role would interact with the current Commissioner for Children and Young People and a proposed 
Office of Accountability in Aboriginal Affairs.  

We call for a genuine investment in Aboriginal leadership to respond independently to the issues 
facing Aboriginal children and young people in Western Australia and for secure, long-term and 
adequate resourcing.   
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2 Introduction  

Recommendation 1: In response to the complex and entrenched nature of the issues facing Aboriginal 
children and young people in Western Australia, a separate independent statutory position dedicated 
to the advocacy of Aboriginal children and young people must be created.  

The impacts of intergenerational trauma and its many manifestations in the lives of Aboriginal children 

and young people, including their overrepresentation in the child protection and youth justice 

systems, their underrepresentation in the education system and their poor health and mental health 

outcomes, require specific responses. In Western Australia, the existing requirements in the 

Commissioner for Children and Young People Act 2006 for the Commissioner for Children and Young 

People to give priority to the interests and needs of Aboriginal children and young people are 

inadequate. The outgoing Commissioner for Children and Young People, Colin Pettit, has argued that:  

The complex and entrenched nature of the issues affecting Aboriginal children and 
young people, and the overarching responsibility of the WA Commissioner for 
Children and Young People to represent the best interests of all of WA’s 610,000 
children and young people, mean the current legislative requirement for the WA CCYP 
to give priority to the interests and needs of Aboriginal children and young people is 
insufficient. Appropriate expertise and resources must be specifically allocated to 
addressing the inequalities facing Aboriginal children and young people if meaningful 
change is to occur. An Aboriginal Commissioner focused on the wellbeing of 
Aboriginal children and young people would therefore be a significant step towards 
ensuring the necessary level of systemic oversight and advocacy is provided to protect 
and promote the rights of Aboriginal children and young people across Western 
Australia.  

There have been calls for Western Australia to establish a dedicated Commissioner for Aboriginal 
Children and Young People, or a similar position, for twenty years.  

The Inquiry into Responses by Government Agencies to Complaints of Family Violence and Child Abuse 
in Aboriginal Communities (2002) (the Gordon Inquiry) recommended the establishment of an 
independent Children’s Commissioner, who should have a deputy Children’s Commissioner with 
responsibility for issues in relation to Aboriginal children, in recognition of their particular 
vulnerability.iii 

The Joint Standing Committee on the Commissioner for Children and Young People of the 39th 
Parliament of Western Australia similarly recommended that the Children’s Commissioner’s office be 
appropriately resourced to appoint a person who is either a special advisor on matters concerning 
Aboriginal children and young people, or to consider appointing an additional Commissioner for 
Aboriginal children.iv 

In 2019, the State Coroner’s Inquest into the deaths of thirteen children and young persons in the 
Kimberley region recommended that the State Government appoint a person who is a Special Advisor 
on matters concerning Aboriginal children and young persons or consider appointing an additional 
Commissioner for Aboriginal children and young persons.v 

Yet, no such position has been seriously considered by the Government of Western Australia; this is 
in the face of increasing recognition from across Australia of the benefits of creating such a dedicated 
role. In separate submissions to the Joint Standing Committee on the Commissioner for Children and 
Young People of the 41st Parliament of Western Australia’s review of the ‘Merits of Appointing a 
Commissioner for Aboriginal Children and Young People’, the Principal Commissioner and the 
Commissioner for Aboriginal Children and Young People from Victoria and the South Australia 
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Commissioner for Aboriginal Children and Young People highlighted the unique advantages of 
establishing dedicated Aboriginal Children’s Commissioner roles.vi 

While the Victoria Commissioners said that the role ensured a ‘strong focus on identifying the needs 
and working to address the unique issues facing Aboriginal children, including efforts to reduce their 
overrepresentation in child protection and youth justice systems’, the South Australian Commissioner 
said that having a standalone Aboriginal children’s commissioner was ‘necessary to apply 
concentrated and culturally sound oversight of those aspects of systems that beset the most 
disadvantaged children in our society.’vii 

Given the scale of issues affecting Aboriginal children and young people in Western Australia, the 

creation of a dedicated Commissioner for Aboriginal Children and Young People role, similar to those 

in Victoria and South Australia, is critical.  

It should also be considered essential by the Government of Western Australia if it genuinely wishes 

to achieve outcomes under Closing the Gap; in the Closing the Gap Jurisdictional Implementation Plan 

– Western Australia from September 2021, Outcome 4 (Aboriginal and Torres Strait Islander children 

thrive in their early years), Outcome 6 (Aboriginal and Torres Strait Islander students reach their full 

potential) and Outcome 12 (Aboriginal and Torres Strait Islander children are not overrepresented in 

the child protection system) are all considered by the State Government to be ‘highly aspirational’. 

There is a clear need for assistance from a Commissioner dedicated to Aboriginal children and young 

people to enable these outcomes to become achievable.  

Recommendation 2: The role, functions and responsibilities of the Commissioner for Aboriginal 
Children and Young People should be provided for in legislation, on the basis that the Commissioner 
role is at the same level of seniority as the present Commissioner for Children and Young People and 
is independent. 

The Commissioner for Aboriginal Children and Young People role is required to have discretion to 
focus on matters directly affecting Aboriginal children and young people in Western Australia, 
particularly those issues identified to reflect disproportionality with non-Aboriginal children and 
young people. This includes the proportion of Aboriginal children in the out-of-home-care system and 
in juvenile detention. The role, functions and responsibilities of the Commissioner must therefore be 
entrenched in legislation, similar to the way the role, functions and responsibilities of the 
Commissioner for Children and Young People are provided for in the Commissioner for Children and 
Young People Act 2006.  

It would be insufficient for the Commissioner for Aboriginal Children and Young People to have 
subordinate status to the Commissioner for Children and Young People, given the complexities of the 
issues facing Aboriginal children in Western Australia, the gravity of actions required to rectify the 
adverse outcomes experienced by Aboriginal children across the health, justice, education and social 
spheres, and the reality of the geographical distribution of Aboriginal children and young people 
across the state, particularly in regional and remote areas. 

The Commissioner for Children and Young People Act 2006 must be amended to:  

• Include the appointment and selection of a Commissioner for Aboriginal Children and Young 
People by the Governor by commission under the Public Seal of the State on the 
recommendation of the Premier. 

• Specify that the appointment must involve an Aboriginal Reference Group and Aboriginal 
children and young people in the selection process.  

• Include that the remuneration and allowances of the Commissioner for Aboriginal Children 
and Young People must be the same as the remuneration and allowances of the Commissioner 
for Children and Young People, subject to the Salaries and Allowances Act 1975.    



Call from the Community Legal Sector 
Commissioner for Aboriginal Children and Young People 

 

Page 8 of 14 
 

• Specify that the Commissioner must be an Aboriginal Person with an adequate understanding 
of the various Aboriginal cultural groups, languages and respective protocols across Western 
Australia, and their own obligations to adhere to those cultural protocols when undertaking 
their functions in respect to any Aboriginal child or young person.  

• Specify that the Commissioner has, at a minimum, statutorily entrenched equitable functions 
and powers with the current Commissioner for Children and Young People.  

• Specify that the Commissioner is independent of the Government of Western Australia.  

3 Functions of the Commissioner 

Recommendation 3: The Commissioner for Aboriginal Children and Young People must be an 
independent body and have statutorily entrenched functions related to advocacy for Aboriginal 
children and young people.   

The Commissioner for Children and Young People Act 2006 must be amended to provide clear direction 
that the Commissioner for Aboriginal Children and Young People has at a minimum the equivalent 
powers and functions to the Commissioner for Children and Young People. The legislation should also 
identify the freedom of the Commissioner for Aboriginal Children and Young People to identify, 
investigate, monitor, research and advocate for matters particularly affecting Aboriginal children and 
young people. Detail about particular functions recommended is provided below.  

Advocacy  

Advocacy for Aboriginal children and young people is critical, particularly when their ability to make 
their views known is limited for any reason. The Commissioner must have the statutorily entrenched 
function of promoting and advocating for the rights and interests of Aboriginal children and young 
people. As part of its advocacy function, the Commissioner role must be required to:  

• Consult with and engage Aboriginal children and young people, their families and their 
communities in the performance of the Commissioner’s functions. The Commissioner must 
seek to engage those groups of Aboriginal children and young people, their families and their 
communities whose ability to make their views known is limited for any reason.  

• Promote and monitor the wellbeing of Aboriginal children and young people generally.  

• Promote the participation of Aboriginal children and young people in the making of decisions 
that affect their lives. 

• Be a voice for Aboriginal children and young people generally.  

• Promote public awareness and understanding of matters relating to the wellbeing of 
Aboriginal children and young people.  

• Have locus standi to represent Aboriginal children in both Protection and Care proceedings 
and in Family Court WA matters. 

Complaints  

The Commissioner’s functions must include hearing and investigating complaints by Aboriginal 
children and young people. As part of its complaints function, the Commissioner role must be required 
to:  

• Monitor the way in which a government agency investigates or otherwise deals with a 
complaint made by an Aboriginal child or young person and the outcome of the complaint.  

• Investigate or otherwise deal with a complaint made by, or any other matter relating to, a 
particular Aboriginal child or young person.  

• Promote the establishment of accessible and effective complaints mechanisms for children 
and monitor the nature and level of complaints.  
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The Commissioner must have the authority to:  

• Make a complaint on behalf of an Aboriginal child or young person, or a group of Aboriginal 
children and young people, to the Ombudsman.  

• Make a complaint on behalf of an Aboriginal child or young person, or a group of Aboriginal 
children and young people, to the Health and Disability Services Complaints Office.   

• Make a complaint on behalf of an Aboriginal child or young person, or a group of Aboriginal 
children and young people, about WA Police Force Personnel to the Western Australian Police 
Force.    

Independent inquiries and formal investigations  

The Commissioner must have a statutorily based authority to conduct independent inquiries and 
formal investigations into matters affecting Aboriginal children and young people, including individual 
child investigations. As part of its investigations function, the Commissioner must be permitted to:    

• Conduct independent inquiries and report on any matter, including the policies, practices and 
procedures of individual government departments and other government instrumentalities, 
relating to:  

a. the rights, development and wellbeing of Aboriginal children and young people at a 
systemic level; and  

b. the rights, development and wellbeing of an individual Aboriginal child or young 
person, or a particular group of Aboriginal children or young people.   

• Conduct formal investigations and report on any matter, including the policies, practices and 
procedures of individual government departments and other government instrumentalities, 
relating to:  

a. the rights, development and wellbeing of Aboriginal children and young people at a 
systemic level; and  

b. the rights, development and wellbeing of an individual Aboriginal child or young 
person, or a particular group of Aboriginal children or young people.    

• Provide monitoring and oversight mechanisms of individual government departments and 
other government instrumentalities generally, on matters as they relate to Aboriginal children 
and young people.  

Publishing reports and making recommendations  

The Commissioner must have a statutorily based function of accountability, to advise and make 
recommendations to government and non-government bodies on matters relating to Aboriginal 
children and young people. As part of its reporting and making recommendations function, the 
Commissioner must be permitted to:  

• Prepare and publish reports on matters:  
a. related to the rights, development and wellbeing of Aboriginal children and young 

people at a systemic level; and 
b. related to the rights, development and wellbeing of a particular Aboriginal child or 

young person, or a particular group of Aboriginal children or young people. 

• Advise and make recommendations to the government and Ministers on matters related to 

the rights, development and wellbeing of Aboriginal children and young people.  

• Advise and make recommendations to Ministers, State authorities and other bodies on 

matters related to:  

a. the rights, development and wellbeing of Aboriginal children and young people at a 

systemic level; and 
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b. the rights, development and wellbeing of a particular Aboriginal child or young 
person, or a particular group of Aboriginal children or young people.   

On receiving a report, the Minister must provide a copy of the report to the Minister/s responsible for 
each area identified in the report and prepare a report setting out the Minister’s response to the 
Commissioner’s report. The Commissioner must have the right of reply to question the Minister’s 
response to their report.  

A government department or instrumentality which is the subject of a recommendation(s) following 
an investigation by the Commissioner must report to the Parliament of Western Australia on its 
response to the recommendation(s) within three (3) months of the recommendation(s) being 
published. If a government department or instrumentality which is the subject of a 
recommendation(s) by the Commissioner will not fund or commence implementation of any 
recommendation(s), the Commissioner must have the right of reply to question why the 
recommendation will not be funded or implemented.   

The Commissioner must also be permitted to: 

• Monitor and report on government implementation of previous reviews and 
recommendations.  

• Assess government departments’ evaluation practices and raise the public profile of 
evaluation results.  

Laws affecting Aboriginal children and young people  

The Commissioner must have the statutorily entrenched function of monitoring and reviewing laws, 
policies, practices and services affecting the wellbeing of Aboriginal children and young people. As 
part of this function, the Commissioner must be permitted to:  

• Consider and make recommendations in relation to any written laws, draft laws, reports, 
policies, practices, procedures or other matters relating to the wellbeing of children and young 
people.  

• Assess the consistency of policy and performance with human rights, legislative requirements 
and government commitments.  

State obligations  

The Commissioner must have a statutorily entrenched function of assisting in ensuring that the State 
Government satisfies its international obligations in respect of Aboriginal children and young people. 
As part of this function, the Commissioner must be permitted to: 

• Provide input, advice and recommendations on government strategies, initiatives and 
protocols related to Aboriginal children and young people. 

• Provide an oversight and governance role in ensuring that government services adhere to 
processes to promote the health and wellbeing of Aboriginal children and young people, 
similar to a substantive equality checklist or gender lens on any policies, practices and services 
affecting Aboriginal children and young people.  

Research 

The Commissioner must have a statutorily based authority to undertake or commission research into 
topics related to Aboriginal children and young people. This may include research on the status of the 
target population and best practices for change and improvements. 
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4 Powers of the Commissioner   

Recommendation 4: The Commissioner for Aboriginal Children and Young People must have the 

statutorily entrenched power to do all things necessary or convenient to be done for or in connection 

with the performance of the Commissioner’s functions.  

The Commissioner for Children and Young People Act 2006 must be amended to provide for clear 
direction that the Commissioner for Aboriginal Children and Young People has the power to do all 
things necessary or convenient to be done for or in connection with the performance of the 
Commissioner’s functions. Specifically, this must include powers related to individual child 
investigations and independent inquiries. The Commissioner must have the power to:   

• Compel a person to provide information or documents if the information or documents are 
reasonably required by the Commissioner for an investigation.   

• Compel a person to produce at a place and time specified if their attendance is reasonably 
required by the Commissioner for an investigation.  

• Enter upon and inspect any land, building, place or vessel and inspect any goods and other 
things, if the entry and inspection are reasonably required by the Commissioner for an 
investigation.  

• Inspect any documents produced before them and retain them for such reasonable periods 
as they think fit and may make copies of such matters as reasonably required by the 
Commissioner for an investigation.  

• Examine witnesses on oath, affirmation or declaration.  

• Apply to the court to access court records if it believes on reasonable grounds this is required 
for an investigation.     

5 Commissioner model and resourcing  

Recommendation 5: The Commissioner for Aboriginal Children and Young People must be a 
standalone Commissioner. 

The Commissioner for Aboriginal Children and Young People must be a standalone Commissioner who 
can apply concentrated and culturally sound oversight of those aspects of systems that impact the 
most disadvantaged children in our society.  

The Commissioner must be independent and report directly to the Parliament of Western Australia. 
This will ensure independence in the issues that the Commissioner addresses with specific reference 
to the needs of Aboriginal children and young people.  

The Commissioner must be accountable to an Aboriginal Reference Group, convened for the purpose 
of providing an oversight role of the Commissioner.    

The powers and responsibilities of the Commissioner should not be shared or delegable; however, the 

Commissioner must be able to perform their functions through a staff member. The role of the 

Commissioner must therefore be adequately resourced, including a budget and with sufficient staff 

numbers, to discharge its powers and responsibilities.  

The remuneration and allowances of the Commissioner should by equivalent to the remuneration and 
allowances of the Commissioner for Children and Young People.  

A travel budget for regular travel to regional and remote Western Australia is vital. This includes 
resourcing for regular regional and remote consultations, forums and training; resourcing for 
interpreting services as required is also critical.  
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The Commissioner also must be able, by arrangement with the relevant employer, to make use of the 
services of any officer or employee employed by the Commissioner for Children and Young People, 
the Public Service, a state agency or otherwise in the service of the state.  

The role of the Commissioner and its functions should be the subject of statutory review every two 
(2) years. The input of stakeholders and the Aboriginal community should be a mandatory component 
of the review.  

Recommendation 6: An office for the Commissioner for Aboriginal Children and Young People should 
be established.  

The Aboriginal community in Western Australia must be consulted on the proposed Commissioner for 

Aboriginal Children and Young People model; however, for the purposes of this document, the 

Commissioner should have their own dedicated Office of the Commissioner for Aboriginal Children 

and Young People. 

This is necessitated by the unique circumstances of Aboriginal children and young people in Western 

Australia, including the wealth of issues they face across the social, health and justice spheres.  

The Office of the Commissioner for Aboriginal Children and Young People should be collocated with 

the existing Office of the Commissioner for Children and Young People, which should permit the Office 

of the Commissioner for Aboriginal Children and Young People to draw on the existing capacities and 

resources of the Office of the Commissioner for Children and Young People.  

The legislative reforms which go into the creation of the office of the Commissioner for Aboriginal 
Children and Young People should be the subject of statutory review every two (2) years. The input of 
stakeholders and the Aboriginal community should be a mandatory component of the review.   

6 Relationship with the Commissioner for Children and Young People  

Recommendation 7: The roles of the Commissioner for Aboriginal Children and Young People and the 
Commissioner for Children and Young People must be separate and independent.  

The Commissioner for Aboriginal Children and Young People must be a separate statutory role to the 
Commissioner for Children and Young People, irrespective of if the Commissioner for Children and 
Young People is an Aboriginal person. The two Commissioners must consult and collaborate on 
relevant issues, discussion papers, consultations and reports.  

Matters relevant to Aboriginal children and young people should be specifically prepared by the 
Commissioner for Aboriginal Children and Young People.  

If the Commissioner for Aboriginal Children and Young People becomes aware that the Commissioner 
for Children and Young People is inquiring into a matter that appears to fall within the Commissioner 
for Aboriginal Children and Young People’s own jurisdiction, the Commissioner must raise the matter 
and attempt to resolve which Commissioner should inquire into the matter. If the Commissioners are 
unable to resolve which Commissioner should inquire into the matter, the Commissioner for 
Aboriginal Children and Young People must refer the matter to the Minister.  

The Commissioner for Aboriginal Children and Young People must work with the Commissioner for 
Children and Young People generally to promote the performance of their functions as they relate to 
Aboriginal children.  
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7 Office of Accountability in Aboriginal Affairs  

Recommendation 8: An Office of Accountability should be a completely independent statutory 
authority focused on ‘closing the gap’ within government and government funded agencies, which 
works alongside the Commissioner for Aboriginal Children and Young People.  

Government alone cannot hold itself accountable for improving outcomes for Aboriginal children and 

young people in Western Australia, which is why establishing a separate statutory Office of 

Accountability in Aboriginal Affairs is important for holding the government and its agencies to 

account.  

The latest available information on an Office for Accountability in Aboriginal Affairs is from July 2019, 

when the former Minister for Aboriginal Affairs, Ben Wyatt, sought feedback from the Western 

Australian community on a proposal for a new statutory office to strengthen Government 

accountability to Aboriginal Western Australians and advocate for Aboriginal people’s interests in 

Government policy and performance. Public documents on the interests of Aboriginal and Torres 

Strait Islander people in Western Australia published since 2019, including the Aboriginal 

Empowerment Strategy 2021-2029, Closing the Gap Jurisdictional Implementation Plan (Western 

Australia) and the Commitment to Aboriginal Young Wellbeing Progress Report 2020, do not mention 

an Office for Accountability in Aboriginal Affairs. 

That is why the Attorney General’s advice to the Standing Committee on the Commissioner for 

Children and Young People on the State Government’s preference for establishing an Office for 

Accountability in Aboriginal Affairs rather than creating a Commissioner for Aboriginal Children and 

Young People role is particularly interesting. Nevertheless, it is not sufficient to establish only an Office 

for Accountability without a Commissioner for Aboriginal Children and Young People.  

The two bodies must be established alongside each other, to work cooperatively and collaboratively 
to achieve outcomes and enhance the welfare of Aboriginal children, young people, families and 
communities. An Office of Accountability in Aboriginal Affairs should provide an Aboriginal-led, 
independent and transparent oversight and review mechanism with the capacity and resources to 
track the performance of government at every point where government intersects with the lives of 
Aboriginal people, including but not limited to government action to enable Aboriginal self-
determination, alongside a dedicated Commissioner for Aboriginal Children and Young People. The 
scope of the two proposed bodies means it is insufficient to combine them and expect a better 
outcome.  

The non-Indigenous population has access to a range of advocacy bodies for adults as well as 

Commissioner for Children and Young People, and it seems reasonable to provide the equivalent for 

the Aboriginal population.  
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