
Page 1 of 12 
 

 

 

 

 

Response to Exposure Draft – Family 

Law Amendment Bill 2023 

Consultation Paper  

 
Aboriginal Family Legal Service WA 

 
 

February 2023  

 



Page 2 of 12 
 

1 Introduction .................................................................................................................................... 5 

2 Schedule 1: amendments to the framework for making parenting orders ................................. 5 

Question 1: Do you have any feedback on the two objects included in the proposed redraft? ....... 5 

Question 2: Do you have any other comments on the impact of the proposed simplification of 

section 60B? ........................................................................................................................................ 5 

Question 3: Do you have any feedback on the wording of the factors, including whether any 

particular wording could have adverse or unintended consequences? ............................................. 5 

Question 4: Do you have any comments on the simplified structure of the section, including the 

removal of ‘primary considerations’ and ‘additional considerations’? .............................................. 5 

Question 5: Do you have any other feedback or comments on the proposed redraft of section 

60CC? .................................................................................................................................................. 6 

Question 6: Will the simplification of the legislative framework for making parenting orders make 

it easier for you to explain the law to your clients? ........................................................................... 6 

Question 7: Do you have any comments on the removal of obligations on legal practitioners, 

family dispute resolution practitioners, family counsellors or family consultants to encourage 

parents to consider particular time arrangements? Will this amendment have any other 

consequences and/or significantly impact your work? ...................................................................... 6 

Question 8: With the removal of the presumption of equal shared parenting responsibility, do any 

elements of section 65DAC (which sets out how an order providing for shared parental 

responsibility is taken to be required to be made jointly, including the requirement to consult the 

other person on the issue) need to be retained? ............................................................................... 7 

Question 9: Does the proposed section 65DAAA accurately reflect the common law rule in Rice & 

Asplund? If not, what are your suggestions for more accurately capturing the rule? ....................... 7 

Question 10: Do you support the inclusion of the list of considerations that courts may consider in 

determining whether final parenting orders should be reconsidered? Does the choice of 

considerations appropriately reflect current case law? ..................................................................... 7 

3 Schedule 2: enforcement of child-related orders ......................................................................... 7 

Question 11: Do you think the proposed changes make Division 13A easier to understand? .......... 7 

Question 12: Do you have any feedback on the objects of Division 13A? Do they capture your 

understanding of the goals of the enforcement regime? ................................................................... 7 

Question 13: Do you have any feedback on the proposed cost order provision in proposed section 

70NBE? ................................................................................................................................................ 8 

Question 14: Should proposed subparagraph 70NBE(1)(b)(i) also allow a court to consider 

awarding costs against a complainant in a situation where the court does not make a finding 

either way about whether the order was contravened? .................................................................... 8 

Question 15: Do you agree with the approach taken in proposed subsection 70NBA(1) (which does 

not limit the circumstances in which a court may deal with a contravention of child-related orders 

that arises in proceedings) or should subsection 70NBA(1) specify that the court may only consider 

a contravention matter on application from a party? ........................................................................ 8 

Question 16: Do you have any other feedback or comments on the amendments in Schedule 2? .. 8 

4 Schedule 3: Definition of ‘member of the family’ and ‘relative’ .................................................. 8 



Page 3 of 12 
 

Question 17: Do you have any feedback on the wording of the definitions of ‘relative’ and 

‘member of the family’ or the approach to implementing ALRC recommendation 9? ...................... 8 

Question 18: Do you have any concerns about the flow-on implications of amending the 

definitions of ‘relative’ and ‘member of the family’, including on the disclosure obligations of 

parties? ............................................................................................................................................... 8 

Question 19: In section 2 of the Bill, it is proposed that these amendments commence the day 

after the Bill receives Royal Assent, in contrast to most of the other changes which would not 

commence for 6 months. Given the benefit to children of widening consideration of family 

violence this is appropriate – do you agree? ...................................................................................... 9 

Question 20: Do you have any other feedback or comments on the amendments in Schedule 3? .. 9 

5 Schedule 4: Independent Children’s Lawyers ............................................................................... 9 

Requirement to meet with the child ................................................................................................. 9 

Question 21: Do you agree that the proposed requirement in subsection 68LA(5A) that an ICL 

must meet with a child and provide the child with an opportunity to express a view, and the 

exceptions in subsections 68LA(5B) and (5C), achieves the objectives of providing certainty of an 

ICLs role in engaging with children, while retaining ICL discretion in appropriate circumstances? ... 9 

Question 22: Does the amendment strike the right balance between ensuring children have a say 

and can exercise their rights to participate, while also protecting those that could be harmed by 

being subjected to family law proceedings? ..................................................................................... 10 

Question 23: Are there any additional exceptional circumstances that should be considered for 

listing in subsection 68LA(5C)? ......................................................................................................... 10 

Question 24: Do you consider there may be adverse or unintended consequences as a result of 

the proposed repeal of subsection 68L(3)? ...................................................................................... 10 

Question 25: Do you anticipate this amendment will significantly impact your work? If so, how? 10 

Question 26: Do you have any other feedback or comments on the proposed repeal of subsection 

68L(3)? .............................................................................................................................................. 10 

6 Schedule 5: Case management and procedure ........................................................................... 10 

Question 27: Would the introduction of harmful proceedings orders address the need highlighted 

by Marsden & winch and by the ALRC? ............................................................................................ 10 

Question 28: Do the proposed harmful proceedings orders, as drafted, appropriately balance 

procedural fairness considerations? ................................................................................................. 10 

Question 29: Do you have any feedback on the tests to be applied by the court in considering 

whether to make a harmful proceedings order, or to grant leave for the affected party to institute 

further proceedings? ........................................................................................................................ 10 

Question 30: Do you have any views about whether the introduction of harmful proceedings 

orders, which intended to protect vulnerable parties from vexatious litigants, would cause adverse 

consequences for a vulnerable party? If yes, do you have any suggestions on how this could be 

mitigated? ......................................................................................................................................... 11 

Question 31: Do you have any feedback on the proposed wording of the expanded overarching 

purpose of family law practice and procedure? ............................................................................... 11 

7 Schedule 6: Protecting sensitive information ............................................................................. 11 



Page 4 of 12 
 

Question 32: Do you have any views on the proposed approach that would require a party to seek 

leave of a court to adduce evidence of a protected confidence? .................................................... 11 

Question 33: Does the proposed definition of a protected confidence accurately capture the 

confidential records and communications of concern, in line with the ALRC recommendation? ... 11 

Question 34: What are your views of the test for determining whether evidence of protected 

confidences should be admitted? ..................................................................................................... 11 

Question 35: Should a person be able to consent to the admission of evidence of a protected 

confidence relating to their own treatment? ................................................................................... 11 

8 Schedule 7: Communications of details of family law proceedings ........................................... 11 

Question 36: Is Part XIVB easier to understand than the current section 121? .............................. 11 

Question 37: Are there elements of Part XIVB that could be further clarified? How would you 

clarify them? ..................................................................................................................................... 11 

Question 38: Does the simplified outline at section 114N clearly explain the offences? ................ 12 

Question 39: Does section 114S help clarify what constitutes a communication to the public? .... 12 

9 Schedule 8: Establishing regulatory schemes for family law professionals ............................... 12 

Question 40: Do the definitions effectively capture the range of family reports prepared for family 

courts, particularly by family consultants and single expert witnesses? .......................................... 12 

Question 41: Are the proposed matters for which regulations may be made sufficient and 

comprehensive to improve the competency and accountability of family report writers and the 

quality of the family reports they produce? ..................................................................................... 12 

Question 42: Is a six-month lead in time appropriate for these changes? Should they commence 

sooner? ............................................................................................................................................. 12 

Question 43: Are the proposed application provisions appropriate for these changes? ................ 12 

 

 



Page 5 of 12 
 

1 Introduction  

Aboriginal Family Legal Service (AFLS) welcomes the opportunity to provide a submission on the 

Exposure Draft – Family Law Amendment Bill 2023 Consultation Paper.   

AFLS is an Aboriginal controlled Family Violence Prevention Legal Service (FVPLS), providing specialist 

legal assistance and non-legal supports to Aboriginal people experiencing or at risk of family violence 

and sexual assault across seven regions in Western Australia. AFLS offices are located in Broome, 

Kununurra, Kalgoorlie, Geraldton, Hedland, Carnarvon Perth, from which outreach services are 

delivered to over 30 remote Aboriginal townships and communities.  

AFLS appears in Family Court matters in the Family Court of Western Australia sitting in the Perth 

registry and on circuit in regional locations. AFLS also regularly appears in the Children’s Court of 

Western Australia in Protection and Care matters, both in Perth and regional locations. These matters, 

at times, intersect with Family Court matters.  

AFLS seeks to provide feedback to the Attorney General’s Department on the Exposure Draft – Family 

Law Amendment Bill 2023 due to the importance of this area of law to Aboriginal people in Western 

Australia, who face real barriers to accessing justice. In particular, Aboriginal women and children 

experiencing family violence experience a range of complex and compounding barriers to reporting 

violence, accessing the family law system, and accessing culturally safe support.     

2 Schedule 1: amendments to the framework for making parenting orders  

Redraft of objects 

Question 1: Do you have any feedback on the two objects included in the proposed redraft?  

Objects (a) and (b) of Section 60B are fundamentally useful as they focus on putting the rights and 

interests of children at the centre of family law; however, children need legal rights and not just a set 

of best interests, if they can trust in the court to ensure that their rights are protected.  

We agree that the proposed redraft eliminates confusion about the interaction of section 60B and 

section 60CC.  

Question 2: Do you have any other comments on the impact of the proposed simplification of section 

60B?   

No.  

Best interests factors  

Question 3: Do you have any feedback on the wording of the factors, including whether any particular 

wording could have adverse or unintended consequences?   

No.  

Question 4: Do you have any comments on the simplified structure of the section, including the 

removal of ‘primary considerations’ and ‘additional considerations’?    

We raise concerns regarding the potential impact of replacing the list of best interests with a narrow, 

shorter, more ambiguous list of factors. The proposed simplified structure gives the judicial officer 

more freedom in interpreting and determining the best interests of the child, which may lead to 

inconsistency between judicial offers, impact legal certainty and may make it more difficult for 
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practitioners to advise clients on possible outcomes. Experienced practitioners will know how best 

interest is determined, but the common person may struggle, and will have greater reliance on studies 

of case law due to the Act giving limited guidance.   

With regard to the best interests of Aboriginal children, we note that the proposed amendments to 

consolidate existing subsections 60B(3), 60CC(3)(h) and 60CC(6) into subsection 60CC(3) include 

wording aligned with the expanded definition of ‘relative’ and ‘member of the family’, and that 

connection to ‘language’ has been included in the exposure draft at 60CC(3)(h), in addition to culture. 

Specific consideration of connection to culture for Aboriginal children as a key mechanism to ensure 

that a child’s Aboriginal and Torres Strait Islander status, cultural rights and other cultural issues are 

brought to the attention of judicial officers in determining the child’s best interests at any stage, is 

paramount.  

Regarding proposed paragraph 60CC(2)(c), we consider that the developmental, psychological and 

emotional needs factor of the child must include recognition that these needs will differ between 

Aboriginal and non-Aboriginal children, and this must be factored into determining best interests. 

Regarding proposed paragraph 60CC(2)(d), the capacity of proposed carers of the child to provide for 

the child’s developmental, psychological and emotional needs must consider the differences between 

Aboriginal and non-Aboriginal children’s needs in the same way recommended above. It is our 

perspective that these considerations must be specifically made in the legislation, rather than putting 

reliance on interpretation of section 61F (application to Aboriginal and Torres Strait Islander children).  

We broadly welcome references to family violence considerations in section 60CC, including 60CC(3)(j) 

and (k), noting the demand for clear prioritisation of the protection of children from family violence, 

and recognition that family violence towards a parent causes harm to the child.  

Regarding proposed paragraph 60CC(2)(b) which refers to any factors relevant to the weight a court 

should give to the child’s views, such as the child’s maturity or level of understanding, we stress that 

cultural competency must be improved across the entire family law system and in particular for 

practitioners working with children. Any practitioners performing the function of ensuring that 

children’s views are communication to the court must be appropriately skilled, experienced and adept 

in ascertaining and communicating children’s views.  

Question 5: Do you have any other feedback or comments on the proposed redraft of section 60CC?  

No.  

Removal of equal shared parental responsibility and specific time provisions  

Question 6: Will the simplification of the legislative framework for making parenting orders make it 

easier for you to explain the law to your clients?  

Yes.  

Question 7: Do you have any comments on the removal of obligations on legal practitioners, family 

dispute resolution practitioners, family counsellors or family consultants to encourage parents to 

consider particular time arrangements? Will this amendment have any other consequences and/or 

significantly impact your work?  

For victims of family and domestic violence, repeal of the presumption of equal shared parental 

responsibility (section 61DA) would make it easier for them to flee domestic violence situations and 

relocate, as the onus would be on the perpetrator to prove why he or she should have shared parental 

responsibility.  
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We anticipate that the changes to the legislation would increase the inequities between primary carer 

and secondary carer, and have an impact on property settlement and relationships in general. The 

unintended consequences would be that the primary carer can unilaterally make decisions without 

consulting the secondary carer after separation; this would likely increase conflict between the parties 

and marginalise the second carer. We foresee that as trust deteriorates in a relationships, each party 

would try and position themselves as the primary carer. This may result in parents being hesitant to 

send child for visits, as they may fear losing care of their child and becoming the secondary carer.  

Changing the legislation would mean that the Act has an in-built bias against the secondary carer.  

Question 8: With the removal of the presumption of equal shared parenting responsibility, do any 

elements of section 65DAC (which sets out how an order providing for shared parental responsibility 

is taken to be required to be made jointly, including the requirement to consult the other person on 

the issue) need to be retained?  

Regarding removal of mandatory consideration of certain time arrangements, we support removal of 

section 65DAA, noting that the requirements to consider making an order that the child spend equal 

time with the parts is an unnecessary additional step in the decision making framework, detracts from 

a focus on what is in a child’s best interests, and provides scope for further exacerbating conflict.  

Reconsideration of final parenting orders (Rice & Asplund) 

Question 9: Does the proposed section 65DAAA accurately reflect the common law rule in Rice & 

Asplund? If not, what are your suggestions for more accurately capturing the rule?  

Proposed section 65DAAA accurately reflects the common law rule in Rice & Asplund.  

Question 10: Do you support the inclusion of the list of considerations that courts may consider in 

determining whether final parenting orders should be reconsidered? Does the choice of 

considerations appropriately reflect current case law? 

We support the inclusion of the list of considerations that courts may consider in determining whether 

final parenting orders should be reconsidered.     

We suggest considering whether requiring any party seeking to have parenting orders amended 

through the courts must provide security in the form of a bond for an interim hearing on cost, and the 

possibility of wasted costs, could also be included in the legislation. 

3 Schedule 2: enforcement of child-related orders  

Question 11: Do you think the proposed changes make Division 13A easier to understand?  

Yes.  

Question 12: Do you have any feedback on the objects of Division 13A? Do they capture your 

understanding of the goals of the enforcement regime?  

Making the consequences of non-compliance with parenting orders clearer and easier for court users 

to understand is in our view an improvement to the current court process, as it would be easier for 

the court to penalise the litigant that is not following orders and would impose upon litigants an 

obligation for them to be careful of their behaviour.  
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Question 13: Do you have any feedback on the proposed cost order provision in proposed section 

70NBE?  

We welcome the proposed cost order provision in proposed section 70NBE; however, we consider 

that under the subheadings which consolidate the existing costs provisions while retaining the existing 

underlying policies, it should include that the court should establish that the party that contravened 

an order without reasonable excuse or made unsubstantiated allegations of contravention should be 

financially able to pay a fine if ordered to do so, otherwise an alternative penalty needs to be 

considered.  

Question 14: Should proposed subparagraph 70NBE(1)(b)(i) also allow a court to consider awarding 

costs against a complainant in a situation where the court does not make a finding either way about 

whether the order was contravened?  

No, the judicial officer’s power must be limited. If there is no evidence or reasonable justification for 

an order, the judicial officer should not be able to arbitrarily make an order. This goes against natural 

justice.  

Question 15: Do you agree with the approach taken in proposed subsection 70NBA(1) (which does 

not limit the circumstances in which a court may deal with a contravention of child-related orders that 

arises in proceedings) or should subsection 70NBA(1) specify that the court may only consider a 

contravention matter on application from a party?  

We agree with the approach taken in proposed subsection 70NBA(1). It is our preference that Division 

13A does not seek to limit the circumstances in which a court may deal with a contravention of child-

related orders that arises in proceedings to when an application is made from a party. 

Question 16: Do you have any other feedback or comments on the amendments in Schedule 2?  

Division 13A gives tremendous power to the judicial officer, and a solicitor would have to tread 

carefully not to anger the judicial officer in front of who he or she appears. There should be an obvious 

distinction within the legislation between when a client contravenes court orders of his own accord, 

and when contravention occurs on advice of a solicitor, for example in adverse circumstances to 

protect a child from harm.  

4 Schedule 3: Definition of ‘member of the family’ and ‘relative’  

Question 17: Do you have any feedback on the wording of the definitions of ‘relative’ and ‘member 

of the family’ or the approach to implementing ALRC recommendation 9?  

We welcome the introduction of an extended meaning of ‘member of the family’ to recognise 

Aboriginal notions of family and kinship.  

Question 18: Do you have any concerns about the flow-on implications of amending the definitions of 

‘relative’ and ‘member of the family’, including on the disclosure obligations of parties?  

The definition of ‘member of the family’ should include the same meaning of family as in the Children 

and Community Service Act 2004. In this respect, family of a child means:  

(a) For a child who is not an Aboriginal or Torres Strait Islander child – each of the following 

relatives of the child (whether the relationship is established by, or traced through, 

consanguinity, marriage, a de facto relationship, a written law or a natural relationship) –  

i. Parent, grandparent or other ancestor;  
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ii. Step-parent; 

iii. Sibling;  

iv. Uncle or aunt;  

v. Cousin;  

vi. Spouse or de facto partner; or  

 

(b) For an Aboriginal child or Torres Strait Islander child –  

 

i. Each person regarded under the customary law or tradition of the child’s community 

as the equivalent person mentioned in paragraph (a).  

Question 19: In section 2 of the Bill, it is proposed that these amendments commence the day after 

the Bill receives Royal Assent, in contrast to most of the other changes which would not commence 

for 6 months. Given the benefit to children of widening consideration of family violence this is 

appropriate – do you agree?   

No feedback.  

Question 20: Do you have any other feedback or comments on the amendments in Schedule 3?  

No.  

5 Schedule 4: Independent Children’s Lawyers  

Requirement to meet with the child  

Question 21: Do you agree that the proposed requirement in subsection 68LA(5A) that an ICL must 

meet with a child and provide the child with an opportunity to express a view, and the exceptions in 

subsections 68LA(5B) and (5C), achieves the objectives of providing certainty of an ICLs role in 

engaging with children, while retaining ICL discretion in appropriate circumstances?  

We agree that the proposed requirement improves the current situation by forcing an ICL to consult 

directly with children; we note that on several occasions in AFLS’s experience, ICL’s have refused to 

interview children that are old enough to engage, citing that they might become a witness in the 

proceedings. In our view, this is not a good enough reason and is not in the best interests of the child.  

Nevertheless, while the proposed requirement improves the situation, it only applies if an ICL is 

appointed by the court in the first place. The legislation does not suggest that every child will have an 

ICL appointed to them, meaning that too many children will still go unrepresented. A central problem 

of the adversarial court process is that children are marginalised and their voices rarely heard. The 

ideal approach would be to appoint a lawyer for every child where their care arrangements are 

substantially in dispute or there are other complex needs and/or risk issues. Practitioners must also 

be required to have an understanding of Aboriginal cultures and undertake specific training around 

meeting and communicating with children, with separate training for how to engage appropriately 

with Aboriginal children. There must also be sufficient emphasis on keeping children informed about 

the court process and how it will affect them.  

We further consider that section 68LA(5) could be amended to require the ICL to meet with the child 

at the child’s place of residence. This may contribute to ensuring the safety and wellbeing of the child 

as they engage with the ICL and throughout the family law process.   
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Question 22: Does the amendment strike the right balance between ensuring children have a say and 

can exercise their rights to participate, while also protecting those that could be harmed by being 

subjected to family law proceedings?  

Yes.  

Question 23: Are there any additional exceptional circumstances that should be considered for listing 

in subsection 68LA(5C)?  

No.  

Expansion of the use of Independent Children’s Lawyers in cases brought under the 1980 Hague 

Convention 

Question 24: Do you consider there may be adverse or unintended consequences as a result of the 

proposed repeal of subsection 68L(3)?  

We welcome the proposed removal of the restriction on the appointment of ICLs in cases brought 

under the Hague Convention, noting that in these cases an organisation concerned with the welfare 

of a child, other the Department of Child Protection (Department of Communities in Western 

Australia) could bring an application to appoint an ICL. Expansion of judicial discretion to appoint ICLs 

in appropriate cases represents a greater opportunity for children to express and have their views 

properly represented and their needs met. We note in particular that the proposed amendment would 

further support recent changes to the Family Law (Child Abduction Convention) Amendment (Family 

Violence) Regulations 2022, which include clarifying that the ‘grave risk defence’ can include 

considerations of family violence risks, as well as a new provision stating that the courts must consider 

whether to include protective conditions where raised by ICLs and parties to proceedings.       

Question 25: Do you anticipate this amendment will significantly impact your work? If so, how?  

No.  

Question 26: Do you have any other feedback or comments on the proposed repeal of subsection 

68L(3)?   

No.  

6 Schedule 5: Case management and procedure  

Harmful proceedings orders  

Question 27: Would the introduction of harmful proceedings orders address the need highlighted by 

Marsden & winch and by the ALRC?  

Yes.  

Question 28: Do the proposed harmful proceedings orders, as drafted, appropriately balance 

procedural fairness considerations?  

Yes.  

Question 29: Do you have any feedback on the tests to be applied by the court in considering whether 

to make a harmful proceedings order, or to grant leave for the affected party to institute further 

proceedings?  

No.  
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Question 30: Do you have any views about whether the introduction of harmful proceedings orders, 

which intended to protect vulnerable parties from vexatious litigants, would cause adverse 

consequences for a vulnerable party? If yes, do you have any suggestions on how this could be 

mitigated?  

No.  

Overarching purpose of the family law practice and procedure provisions  

Question 31: Do you have any feedback on the proposed wording of the expanded overarching 

purpose of family law practice and procedure?  

No.  

7 Schedule 6: Protecting sensitive information  

Express power to exclude evidence of protected confidences  

Question 32: Do you have any views on the proposed approach that would require a party to seek 

leave of a court to adduce evidence of a protected confidence?  

No views.  

Question 33: Does the proposed definition of a protected confidence accurately capture the 

confidential records and communications of concern, in line with the ALRC recommendation?  

Yes.  

Question 34: What are your views of the test for determining whether evidence of protected 

confidences should be admitted?  

We welcome the proposed approach in the exposure draft for determining whether evidence of 

protected confidences should be admitted, highlighting in particular the trauma experienced by those 

engaging in confidential therapeutic sessions, and the benefit of better supporting self-represented 

litigants by automatically subjecting evidence of a protected confidence to court scrutiny.  

Question 35: Should a person be able to consent to the admission of evidence of a protected 

confidence relating to their own treatment?  

Yes, we consider a person should be able to consent to the admission of evidence of a protected 

confidence relating to their own treatment.  

8 Schedule 7: Communications of details of family law proceedings  

Clarifying restrictions around public communications of family law proceedings  

Question 36: Is Part XIVB easier to understand than the current section 121?  

Yes.  

Question 37: Are there elements of Part XIVB that could be further clarified? How would you clarify 

them?  

No comments.  
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Question 38: Does the simplified outline at section 114N clearly explain the offences?  

Yes.  

Question 39: Does section 114S help clarify what constitutes a communication to the public?  

Yes.  

9 Schedule 8: Establishing regulatory schemes for family law professionals  

Family Report Writers schemes  

Question 40: Do the definitions effectively capture the range of family reports prepared for family 

courts, particularly by family consultants and single expert witnesses?  

Yes.  

Question 41: Are the proposed matters for which regulations may be made sufficient and 

comprehensive to improve the competency and accountability of family report writers and the quality 

of the family reports they produce?  

Yes.  

Commencement of the changes  

Question 42: Is a six-month lead in time appropriate for these changes? Should they commence 

sooner?  

The six-month lead in time is appropriate for these changes.  

Question 43: Are the proposed application provisions appropriate for these changes?  

The proposed application provisions are appropriate for these changes.  


